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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION
UNITED STATES OF AMERICA,

Plaintily,

\. Criminal Action No.: 13-2037]
Hanorable Victoria A, Roberts

DOREEN M. HENDRICKSON,

Detendant,

The United States of America, by and through undersigned counsel, submits
the following memorandum in opposition to the Defendant’s Motion 1o Vacate or
for New Trial on Multiple Grounds (Doc. = 103). For the reasons set forth below,
the Court should not disturb the jury's finding that the defendant is guilty ot the

crime of contempt.
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Whether the Court should vacate the jury's verdict and either enter a
Judgment of acquittal or order o new trial for the reasons set forth in the
defendant’s motion.

STATEMENT OF MOST APPROPRIATE AUTHORITY

Federal Rules of Criminal Procedure 29 and 33 are the most appropriate
authorities tor this issue.

GAL STAN

Federal Rule of Criminal Proceduse 29(¢) permits a defendant 10 move foru
Judgmen of acquinial adter the jury has returned 4 guilty serdict, The trial court

should only set aside the jury's verdict “when “after viewing the evidence in the
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light most favorable to the prosecution.” the trial court finds that no rational trier of
fact *could have found the essential elemems of the erime bevond a reasonable
doubt."™ United States v. Donaldson, 32 Fed, Appx. 700, 706 (6th Cir. 2002)
(quoting Jackson v, Virginia, 443 U.S. 307, 319(1979)). The Court musi draw
every reasonuble inference in favor of the government, United States v, Cegil, 615
F.3d 678, 691 (6th Cir. 2010). A motion for judgment of acquittal should only be
granted where the prosecution’s failure to meet its burden of proof is clear, United
Siates v, Connery, 867 F.2d 929, 930 (6th Cir. 1989) (guoting Burks v. United
States, 437 .S, 1, 17 (1978)); see also United States v. Abboud, 438 F.3¢ 554,
S89 (6th Cir, 2006) ("A defendunt claiming insufficiency of the evidence bears a
very heavy burden,"),

Federal Rule of Criminal Procedure 33(a) permits the court to “vacate any
Judgment and grant a new trial if the interest of justice so requires.” The ““interest
of justice” standard allows the grant of a new trinl where substantial legal error has
oceurred.” United Sttes v, Munoz, 605 F.3d 339, 373 (6th Cir. 2010). Motions
for new trial under Rule 33 “are not favored and are granted only with great

caution.” United States v. Garner, 529 F.2d 962, 969 (6th Cir. 1976), The burden

is on the defendant 10 demonstrute that @ new trial s warranted, United States v,

Davis, 15 F.3d 526, 531 (6th Cir. 1994).
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A motion for new triad “may be premised upon the argument that the jury’s
verdict was againsi the manifest weight of the evidence,” Uni v s,
505 F.3d 578, 592 (6th Cir. 2007). However, “such motions are granted only ‘in
the extraordinary circumstunce where the evidence preponderates heavily against
the verdict,”™ 1d. (quoting United States v. Tumer, 490 F.Supp. 583, 393 (E.D.
Mich. 1979)), In considering the weight of the evidence for purposes of ruling on
a motion for new trial, the court “may act as a thirteenth jurer, assessing the
credibility of witnesses and the weight of the evidence.” Hughes, 505 F.3d at 593,

Motions for new trind under Rule 33 may also be based on other alleged
errors al trinl, sueh as statements made by proseeutors or violations of the
delendant’s constitutional rights, However, couns have long held that the
defendant must object to the alleged ervors at trial in order 10 preserve them fora
motion for new trial. Crumpton v. United States, 138 U.S, 361, 364 (1891) ("It is
the duty of the defendant's counse! at once to call the antention of the court to the
objectienable remarks, and request his interposition, and, in case of refusal, to note
an exception,”), Pugliano v. United States, 348 F.2d 902, 903 n, 4 (151 Cir, 1963)
(A motion for new trial is too late 10 save an objection that could huve been uken

earlier.™),

n
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JISCUSSION

The defendunt moves for o judgment of acquittal or, in the alternative, a new
trial, based on the sulficiency of' the government's proof at trial as well as alleged
misconduct by the government atiorneys and by her court-appoinied standby
counsel, The govermnment will address each of her arguments in tum,

Prosecutor’s Statements Regarding Defense Exhibit $§62

First, the defendunt suggests that government counsel made “false and
misleading statements™ during her cross-examination of the defendant. Defl’s Mot,
at | (Doc. 2 103, Pg 1D 1181). Specifically, the defendant alleges that government
counsel improperly stuted that various summons enforcement actions arose from
the IRS's efforts to audit the defendant’s husband. This line ol questioning related
1o Detendant’s Exhibit 362, which the Court admitted into cvidence during the
defendant’s direct examination testimony, Exhibit 562 contained documents filed
in three civil actions involving Peter Hendrickson, On direct examination, the
defendant testified that these civil actions were brought by the gosernment 10
enjoin Peter Hendrickson from publishing Cracking the Code. Exh. A (Trial Tr.
T124004) m 78-81.

In fact, none of the three civil actions referenced in Exhibit 362 were
injunction suits. Instead, two of the cases were attempis by the govermment o

enforce civil summonses thut an IRS revenue agent had served on Peter




2°13-¢1-20371-VAR-LIM Doc = 108 Filad Q8719714 Py 70! 26 Py 2 1789

Hendrickson and his company, Lost Horizons, and the third case was broughi by
Peter Hendrickson to quash a summons that the IRS had issued 10 PayPal for
records of his financial transactions. Government counsel referred to these cases
as summons enforcement actions at verious poinis during the trial. For example,
when objecting to the admissibility of Exhibit 562 during the defendant’s direct
exnmination testimaony, government counsel stated at sidebur that the document in
thar exhibirt “actually relate 1o summons enforcement actions™ and not. as the
defendant represented, to an mjunction suit regarding the book. 1d. a1 80,

To impeach the defendant’s eredibility, govemment counsel, on cross-
examination, questioned the detendant ubout the true nature of these cases,
Specifically. the government confrunted the defendant with documents marked
Govemment Exhibits 47, 48, and 49, which were documenis filed in the summons
enforcement actions, The government also provided copies of these proposed
exhibits to the Court. Altheugh the Court did not admit these documents into
evidence, the Court permitted government counsel to question the defendans about
the true nature of these cases. Ultimately. the defendunt acknowledged that she
“made n mistnke™ when she testified on direet examination that these cases were
injunction suits, Exh. B (Tral Tr. 7/23/14) at 17-18, 21,

Notwithstunding the defendant’s admission on cross-examination that the

court cases referenced i Defendant’s Exhibit 362 related to summons enforcement
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actions, and not, s she testified on direct examinatien. injunciion suits, the
defendant now argues that govermment counsel was the one who misled the jury
about the nature of these cases, The defendant purticularly objects 1o govemment
counsel’s use of the word "nudit™ o describe the IRS action that gave rise 1o the
summens enforcement actions, However, as described in the documents marked
for identification us Government Exhibits 47, 48, and 49, the summuonses were
served by an IRS revenue agent who was investigating Peter Hendrickson.
Because revenue agents are responsible for conducting civil tax audits, it was
entirely proper for government counsel to refer to the revenue ngent’s activities in
that manner. See United States v, Peters, 153 F.3d 445, 447 (7th Cir, 1998)
(explaining that IRS “Examination Division investigators are Xnown s ‘revenue
agents”” and that “the Examination Division of the IRS 15 responsible for
conducting civil tax audits™),

Confronted with Exhibits 47, 48, and 49, the defendamt was forced 1o
acknowledge on cross-examination that the lawsuits referenced in Exhibit 572
were net brought to enjoin publication of Cracking the Code. Exh, B (Trial Tr,
T25/14) ut 15 (Q: "lsn’t it true that these three cases vou included in Exhibit 562
and talked shout vesterday have nothing 10 do with the IRS trying to stop the IRS

from publishing his book?” A: "'l just found that out this moming.”). And vet,
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inceedibly, the defendant continues to maintain in the instant motion that these
were “government injunction actions.” Def's Mot at 2 (Doc. # 103, Pg 1D 1182).
I is the defendant, not government counsel, who, 10 this day, continues 1o
deliberately misconstrue the nature of these cases in order 10 advance her cause,
This first ground on which the defendant seeks a judgment of acquittal or a new

trind is without merit,

Alleged Omission of Questions by Stand-Bv Counsel During Direct

Exnmination of Defendant

Prior to the Tirst trial 1o this matter, the government filed o trial brief in
which it proposed that, if the defendant testified at trial, she should be questioned
by her stund-by counsel using a predetermined list of questions that she would
furnish to her stand-by counsel. Tr, Briel'(Doe, # 42). The govemment submitted
that this method was preferable 1o allowing the defendant to testify in the form of a
narrutive because o question-und-answer format would permit the government 1o
interpose objections, |d. Afier the ¢lose of the government’s case, the defendant
indicated that she intended 1o testify, and the Court contirmed that she would be
questioned by her stand-by counsel. Exh, C (Trial Tr. 7/23/14) a1 108,

The defendunt now alleges that her stand-by counsel failed 1o usk certain
questions that the defendant had provided to him. As a threshold murter, the Coun
should reject this alleged error as a basis for granting relief under Rules 29 and 33

becuuse the defendant failed to object 1o her stand-by counsel’s uctions at trial,
9
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See Pugliano v, United States, 348 F.2d at 903 n, 4 (A motion for new trial is 100
late 1o save un objection that could have been taken earfier.”), There is also no
indication in the trial record that the defendant made any effort to cure this alleged
errur during the trial. Notably, the defendant’s direct examination concluded on
Thursday afternoon, July 24, und her cross-examination did not begin until Friday
morning. If the detendam believed there were additional questions that should
have been included, she could have brought those guestions to her stand-by
counsel’s attention on Thursday night s0 that he could ask them on Friday
moring.' Instead, alter being convicted, the defendant raises this issue for the first
time.

Even if the Courn can properly consider this claim in a Rule 33 motion, &
new irfal is not warranted “in the interest of justice™ on the basis of these allegedly
omitied guestions because they would huve been cumulative of other evidence that
the defendant presented at trinl,  According to the defendam’s motion, she
intended 1o have her stand-by counse! usk her sbout cases from the United States

Supreme Cowrt and the Sixth Circuit Court of Appeals on the issue of compelled

" Ordinarily, it would ot be appropriate for a defendant to discuss her testimony with her
attorney during a break in her testimony, However, the defendant played the role of bath lpwver
and client during this trial, Recognizing this facy, the Coun specifically permitted discussicons
between the defendant and her stand-hy counsel during her direst examination, See Exh. A
(Trial, Tr, 7724/54) a1 65,

10
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speech, Def’s Mot at 8-10 (Dog. # 103, Pg ID 1188-90). However, the
defendant™s claim that Judge Edmunds order violated her First Amendment rights
beeause it was tantamount 10 compelled speech was a centerpiece of her defense at
trial. For exumple, the defendant elicited testimony from several of her witnesses
regurding her view that the order was compelling her to swear 10 something she did
not believe. Sce e.e. Exh. A (Trial Tr. 7/24/14) at 30 (Test, of Tony Wright), 40
(Test. of Kathryn Hendrickson). The defendant herseli restified that she was aware
of court cases thai supported her position, The following exchange occurred at the
end of her direct examination:

Q:  Mry, Hendrickson, do you believe the Government has

authority to control or dictate your speech even through un Order by

the Court?

A:  No, | donot.

Q:  Why do vou believe thm?

A:  Because we have a First Amendment in this country.

Q:  And do you believe that that position [s supported by cases
rom the Supreme Court and other Courts of the United States?

A: | know that it is.
1d. at 103-04, The defendant also presented her First Amendment argument 10 the
Jury during her closing argument, see e.g., Exh. B (Trial Te, 7/25/14) at 65, and

stated that her beliefs were based on Supreme Court rulings, id, at 78,
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The defendant had ample opportunity 1o present her Firsi Amendment
argument to the jury, and any additional questioning or documents in support of
that defense would have been cumulutive, See Fed, R. Evid. 403 (evidence may be
excluded If its probative value is substantially outweighed by the needless
presentation of cumulative evidence). In light of this fact, and the overwhelming
evidence of the defendant’s willfulness, the defendant cannot demonstrate that she
was prejudiced by ber stand-by counsel’s alleged failure 10 ask her additional
questions that may have related 1o her beliefs, The Court should deny her request
for u new trial on this basis,

Evidence of Willfulness

The defendant next challenges the sufficiency of the govemnment's evidence
of willfulness, une ot the elements of the charged oifense, Specifically, she argues
that the government tailed to present evidence to rebut her claim that she acted in
good faith when she tailed to comply with Judge Edmunds' order. Indeed, as the
Jjury was instructed: “the good faith of the Defendant iz a complete defense to the
charge of criminal Contempt because good fuith is simply inconsisteni with
willlulness.” Exh, B (Trial Tr. 7/25/14) w1 93, However, the government
presented overwhelming evidence ut trial 10 permit the jury 1o ¢onclude that the

detendant acted willfully, and not in good faith.
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First, the defendani 1estified that her views about the 1ax laws are based on,
among other things, her husband’s book, Cracking the Code. However, at trial, the
government demonstrated that various courts and government agencies denounced
the thearies in this book as frivolous and improper. The Department of Justice,
Tax Division, in iis Motion for Summary Judgment in the civil action, stated that
the book contains “a fullacious interpretution” ol the internil revenue code and that
the types of “stale, tax-protester argument([s]” advanced by the Hendricksons have
“been rejected numerous times over the years,” Gov. Exh. 13 at p. |4, Judge
Edmunds, in granting an injunction against the Henricksons, similarly found tha
the Hendricksons' returms were based on “frivolous and false™ thearies about the
tax laws. Gov. Exh. 15 at p. 6. The Sixth Circuit. in 1ssuing an order upholding
the injunction, stated that Coicking t e “advocates improper schemes.” Gov,
Exh, 17atp, 1,

Neat, the defendant testified thas she believed that Judge Edmunds® order
violuted her First Amendment rights because it was tantamount (o compelled
speech. In response. the government demonstrated that the detendant’s First
Amendment ckim had been explicitly rejected by the Sixth Circuit. During the
cross-examination of' the defendant, the government introduced an order of the
Sixth Circuit Court of Appeals upholding Judge Edmunds® decision to hold the

Hendricksons in civil contempt. To challenge the civil contempt ordes, the

13
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Hendricksons argued that compliance with the injunction would violate their First
Amendment rights, [n its opinion dated November 22, 2011, which was served on
the detendunt, the Sixth Circuit responded to this claim:

The Hendricksons also coniend that their constitutional rights would
be violated by compliance with the order, because they would be
forced to swear to o fact they did not believe was true, and that it
would intringe upon their First Amendment right to petition the
eovernment for redress of their grievance regarding their tax
obligation, However, we have rejected similar tax-protestor arguments
and find no merit to them in this case,

Gov, Exh, 45 a1 p. 5. This evidence supplied an ample basis for the jury to
conclude that the defendant did not have a good faith belief that the injunction
violated her First Amendment rights,

The strength ol the government's willfulness evidence, und the weakness of
the defendant’s good faith defense, is summarized in the following exchange
between government counsel and the defendant during her cross-examination;

Qi Do you believe that [the IRSs| reading of the tax laws which

shows that you owe money for those years [2002 and 2003) is

erroneous?

A:  1believe that's erroneous and ves, they did the proper thing by

sending the Notice of Deficiency so that we can go and litigate it in

Tax court,

Q:  Sothe individuals a1 the IRS responsible for issuing you that

Notice are wrong in their conclusion that you owe taxes lor those

vears’

Al TIbelieve they're wrong, but we're going 1o get a chance to
figure it out acteally in o Tax court where it belongs.

14
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Q:  And when the Departiment of Justice filed a civil Complaint
against vou in which they set forth their conclusion that you owed
taxes for 2002 and 2003, were they wrong in their interpretation of the
tax laws?

Ar When you satd the Department of Justice?

Q! Yes, When the Department of Justice, Mr. Metcalfe and the Tax
Division brought suit against you in front of Judge Edmunds and in
thai Complaint said that vou and your hushand had taxable income for
2002 und 2003, do you believe that Mr, Metcalfe and the Tax Division
were using a wrong interpretation of the law?

Ar Yes | do, inthe same fashion that Catholics and Lutherans don't
have ihe same beliefs. Both ol them would say the other is wrong, so
you're not going 10 convinee one person that they're wrong just by
saying it.

Q: Do you think Judge Edmunds® Order reflects the fact that she
misunderstands the tax laws?

A:  I'm not sure that she ever read them, but mavbe she did,

Q:  And when ihe 6ih Circuit Court of Appeals upheld Judge
Edmunds’ Order, do you think they got the law wrong wo?

A I'monot sure they ever read our appeal or at least not thoroughly,

THE COURT:  That's not the question. Do vou think the 6th
Circuit got it wrong?

THE WITNESS! Yes.
Qi (By Ms. Siskind continuing) So you believe that the Internal
Revenue Service, the Department of Justice, Judge Edmunds and then

the three-judge panel of the 6th Circuit Court of Appeals, they all
don't understand the law, but you do?

13
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Ar You're deploying a |logical| fallacy here appeal to authority,
Just because people in black robes or nice suits -

THE COURT: (Interjecting)  That's noi the question, Mrs,
Hendrickson, That's not the question. The question was did they all
get it wrong and did you get it right? That's all,

THE WITNESS: They all disagree with me, ves.

Q:  (By Ms, Siskind continuing) You think they're all wrong in
their reading of the tax lnws?

Ar Yes, 1 do,

):  But you are cosrect?

A: Yes, Ldo believe that unequivocaily,
Exh. 8 (Treiad Tr. 7725/14) ut 3537, Clearly, nothing the defendant was ever told
by o court or a govermment agency was 2oing 1o cause her to chunge her mind, As
the government argued in closing: that is not good faith. That is willfulness,

Viewing the evidence in the light most favorable to the government, a
reasonable jury could readily have concluded that the defendant willfully violuted
Judge Edmunds’ order. Accordingly. a motion for judgment of acquittal pursuant
10 Rule 29 is not warranted. Further, the jury’s verdict was not against the
manifest weight of the evidence, Instead, the record is replete with examples of
occasions on which the defendant was told she was wrong, Accordingly, the Court

should deny the defendant’s request for reliel under Rule 33 on this basis as well,

16
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Evidence of Violation of Order

Filing of 2008 Tax Return

The defendant claims there was insufficient evidence at trial 10 permit the
jury to conelude that the defendant violated the injunction by filing her 2008 tax
return. Dell Mot at 17 (Doe. # 103, Pg ID 1197), As a preliminary matter, the
government points out that the indictment charged the defendant with violating the
injunction in two ways: (1) by Iiling a talse 2008 tax return, and (2) by fuiling to
file amended tax retums for 2002 und 2003, Consistent with Sixth Circuit Pattermn
Criminal Jury Instruction 8,038, the Cournt instructed the jury:

The Indictment accuses the Defendant of committing the crime of

Contempt in more than one possible way. The first is that she filed a

2008 U.S. Individual Income Tax Retum for single and joint filers

with no dependents, Form 1040-EZ which falsely reported that she

curmed zero wages in 2008.

The second 1s that she failed 10 file with the RS amended U.S.
Individual Tax Returns for 2002 und 2003.

The Government does not hive to prove both of these for you 1o

return o guilty verdict on this charge. Proof beyond a reasonable

doubt of uny one these ways is enough. In order 10 retum a guilty

verdict, all 12 of you must agree that at least one of these has been

proved, However, all of vou need not agree that the same one has

been proved.
Exb. B (Tral Tr, 7/25/14) a1 99, Accordingly. the jury could have convicted the
defendant oi the crime of contempt ¢ven if none of them found that the defendant’s

2008 1ax retum was a violation of the injunction, However, as set torth below,

17
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there was ample evidence to permit the jury to conclude that the defendant violated
the injunction in both of the ways charged in the indictment,

Judge Edmunds found that the Hendricksans® 2002 and 2003 income tay
returns, on which they “zeroed out™ the income they had received from their
employers, were based on a false and frivolous theory set forth in Cracking the
Code. Gov, Exh, 15 a1 pp. 5-6. Not only did Judge Edmunds order the defendant
and her husband to amend these returns and aceurately report their wages, but
Judge Edmunds also prohibiied the Hendricksons from filing any tax returns or
other documents with the IRS in the future that were based on that same theory.
1d. o 7-8,

The evidence at trial demonstrated that the defendant’s 2008 wux retum was
false in the same manner as her 2002 and 2003 returns. For 2002 and 2003, the
defendant’s husbund submitted n documens called a Form 4832, on which he
purported o “correet” the Form W-2 issued 10 him by his employer, Personne!
Management, Inc. Gov. Exhs, | (2002 Form 1040) & 4 (2003 Form 1040),
Although Personnel Management, Inc, submitted Forms W-2 to the government
for 2002 and 2003 reporting that it had paid Peter Hendrickson wages in the
amounts of $38,963 and $60,608, respectively, Hendrickson filled out Forms 4832
on which he repurted that he received $0 in wages for each vear, Gov Exhs 1,2, &

13 at pp. 27-28 (Forms W-2), On the 2002 and 2003 returns, the Hendricksons

15
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requested a refund of all taxes withheld from Peter Hendrickson's wages, Gov.
Exhs. | & 4.

The defendant’s 2008 1ax return follows the same scheme that the
Hendricksons used when they filed their 2002 and 2003 retumns, In 2008, the
defendant received $39.20 in wages from Monarch Consulting for her work as a
movie extra, Nonetheless, she fitled out 1 Form 4852 on which she “corrected” her
wages to 80, and submitted that form along with her 2008 tax return, Gov, Exh. &
(2008 Form 1040EZ) & 33 (Form W-2 from Monarch Consulting, Inc.), On that
return, the defendant requested a refund of all 1axes withheld from her wages,

Gov, Exh, 8,

Viewing these facts in the light most favorable to the government, a
reasonable jury could conclude that the defendant’s 2008 tax retum was a violation
of the injunction, Accordingly, reliel is not warranted under Rule 29. Simitarly,
the Count should not grant a new trin! because the evidence does not preponderate
heavily against the verdiet,

F ile c urns

The defendant ulso urgues that there was insulficient evidence presented at
trind to permit the juey 10 find that she violated Judge Edmunds’ order by failing o
file amended 2002 and 2003 tax retumns because her compliance with that order

was precluded by impossibility. However, the evidence established that it was

19
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possible for the defendant 1o file amended retums for those years, but she
imtentionully chose not to do so,

The Court instructed the jury as follows regarding the defendant’s
impossibility deiense: “An inability 10 comply with an Order of the court is a
complete defense 1o the charge, a charge of Contempt.” Exh, B (Trial Tr, 7725/14)
at 96. This instruction was based on United Siates v. Brvan, 339 U,S, 323 (1950),
in which 2 defendant was charged with failing 1 produce documents 10 o
Congressional commitiee in response to a subpoena. The Court stated:

Ordinarily, one charged with contempt of court for failure to comply

with a court order makes a complete defense by proving that he s

unable to comply. A court will not imprison 2 witness for failure 10

produce documents which he does not have unless he is responsible

for their unuvailability, or is impeding justice by not explaining what

happened 10 them.

Id. (citations omitted), The Third Circuit has clarified that “fijhe Bryvan defense of
inability o comply . . . refers 1o physical impassibiiity beyond the control of the
alleged contemmnaor,” lnimates of Alleghany County Jail v, Wecht, 874 F.2d 147,
132 (3d Cir. 1989) (vacated on other grounds), Clearly, the type of “impossibility™
detense approved by the Supreme Court in Bryan is reserved for circumsiances
under which a defendant is actually unable 10 comply with an order despite her

best intentions 10 do so, such as when she does not have the documents sought by

subpoena. This is not remotely such a case.
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The jury in this case heard evidence and saw documents that demonstrate the
defendant has been aware of Judge Edmunds’ order since May 2007, The
government established that the defendant participated in hearings at which the
injunction was discussed, see e.g. Gov. Exhs, 20 (Tr. of 6/10'10 Hr'g) & 25 (Tr. of
12/13/10 Hr'g), and received nn order from the Sixth Circuit Court of Appeals
upholding the injunction, Gov, Exh, 17. Department of Justice, Tax Division Trial
Anomey Duniel Applegate testified that the defendant submitted documents that
she claimed 10 be amended retums, but that these documents could not be
processed by the IRS because she altered the jurat on one set of returns
(Government Exhibits 22 and 23) and disavowed the contents of the other
{Government Exhibits 27 und 28). Exh, C (Trial Tr, 7/23/14) at 75, 83.

There was no evidence that the defendant was precluded Irom complying
with the injunction and filing amended returms by virtue of some mental or
physical incapacitation, Instead, she simply did not want to comply with the order
because it would have required her to comradict her husband's perverse
interpretation of the tax laws, under which she was not required 10 pay taxes, The
cross-examination of the defendunt’s ex-husband, Dale Anthony Wright,
estublished that the defendant could have complied with the order it she wanted 1o,
but instead chose 10 express her disagreement with it by failing to file smended

returns:
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Q. You just testified that Mrs. Hendrickson expressed she wasn'y
sure whether she could comply with Judge Edmunds® Order, is tha
correet?

A, Yes

Q. Wis there -- was Mrs, Hendrickson incapacitated at that time
thist she couldn't sign her name on a tax retum 1o your knowledge?

A.  Notto my knowledge,
(. And vou testilied thut she was extremely upset about the Order.
A, Yes,

Q. She was extremely upset that a Federal Judge was ordering her
to file amended tax returns?

A, No; compelling her to sign a document that she didn'y agree
with,

(). So Mrs. Hendrickson did not agree with what Judge Edmunds
wirs ordering her to do?

A,  She was being ordered 1o sign something against her will, that's
correct.

Q). Which she did not agree with Judge Edmunds’ Order?

A, She couldn't sign something under the law of Perjury, and that
wus the issue, She was going to perjure hersell it she signed
something that she didn’t believe.

Q. My guestion, Mr, Wright, is did Mrs. Hendrickson express to
you that she disagreed with what Judge Edmunds was ordering her 1o
do?

A, Yes,

Exh. A (Trial Tr. 7/24/14) a1 31.32.
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Real impossibility is a defense to the ¢rime of contempt, but mere
disagreement with a court order is not. Viewed in light most favorable to the
government, the evidence ut trial established the defendant failed 1o file amended
returns because she disagreed with what Judge Edmunds required her o do, and
not bzeause some facior outside of her control precluded compliance.
Accordingly, u reasonuble juror could conclude that the defendant violated the
mjunction by failing to file smended returns. Additionally, the verdict was not
againsi the weight of the evidence. and therelore a motion for new trial is not
warrnnted.

Lawfulness of Judge Edmunds Order

Finally, the defendant submits that the govermment failed to establish that
Judge Edmunds’ order was lawful. However, as the Court ruled in rejecting the
defendant’s proposed jury instructions, the legality of the court order is not an
clement of the erime of contempt. See ¢.e.. United States v. Allen, 73 F 3d 64, 68
(6th Cir. 1995) (holding that knowledge of a court order and intentional
disobedience of that order established the crime of contempt). In fact, the jury was
properly instructed: "It is not a defense to the crime of Contempt that the Court

Order that the Defendunt 1s accused of violating was unlawiul or unconstitutional.”
Exh. B (Trial Tr. 7/25/14) at 96. This instruction was based on Uniied States v,

United Mine Workers of America, 330 .S, 258, 294 (1947), in which the

a3
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Supreme Court held that o count order must be obeyed unless und until that order is
declared unluwtul either by the court that issued it or by a higher court,

Despite appeals 1o the Sixth Circuit and the Supreme Coun, no judge has
ever declared the injunction 1o be unlawful. See, ¢.g., Exh, C (Trial Tr. 7/23/14) a1
§5. This contempt prasecution was not o proper outlet for the defendant to
challenge the lawfuiness of that order. Therefore, the government was not obliged
10 present evidence as to the legality of the order, and the jury was not required to

tind that the order was lawful in order 10 convict the defendant.
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ONCLUSION
Viewed in the light most favorable to the government, the evidence

presented at trial permitted a reasonable jury to conelude, bevond a reasonable
doubt that the defendant was aware of Judge Edmunds’ May 2, 2007 Amended
Judgment and Order of Permanent [njunction and willfully violated it by failing to
file valid amended tax retumns for 2002 and 2003 and by tiling o false tax retum for
2008. Additionally, the defendant has not pointed to uny errors in the record that
warrant a new trial in the interest of justice. and has failed to establish ihat the
verdiet was against the weight of the evidence. Accordingly, the Court should
deny the detendant’s requests tor a judgment of acquittal under Rule 29 and & new
trinl under Rule 33.
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