In the United States District Court
for the XXXXXXX District of XXXXX

AXXXXXX XXXXXXX
Petitioner

V.

United States
Respondent

Petition to Quash Summons

The district court has jurisdiction under IRC Section 7609 (h)

This petition concerns a summons (copy attached) issued to XXXXX for records in its

possession about petitioners.

Petitioners are filing this Petition under rules in section 7609(b)(2)(A) “Special

procedures for third-party summons.”

The summons, issued by authority claimed under 26 USC 7602(a) improperly includes

petitioners in the limited class of persons and entities to which the section applies.
Petitioners will discuss the lawful limits of the summons authority below.

The attached affidavits are evidence that XXXXXX and the various entities named in the
summons are not in the classes of individuals and entities subject to section 7602

authority.

Discussion
1. Respondent claims authority to issue the summons in question under section

7602(a) of Title 26 of the Internal Revenue Code. The language of section 7602(a)
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appears to authorize government agents to demand any information from anyone to
determine tax liabilities or the accuracy of returns of any individual in which the agency
might have an interest. Such sweeping, limitless investigative power is impossible under
the American system of law.

If any government agency had such authority it would clearly be in conflict with
the limits of the Fourth Amendment of the Constitution. That amendment prohibits
warrantless searches and specifies strict conditions for obtaining warrants, including
sworn testimony of first-hand knowledge of criminal acts.

Congress is well aware that it cannot authorize general warrants, or “Writs of
Assistance” as they were called in the 18" century when Americans rebelled against
them. For laws that allow the compulsory production of private information to remain in
harmony with the Constitution they must specify the persons to whom the law applies
and the circumstances under which summonses may issue. There is no question that
income tax law is Constitutional. Because it is, there must be limits on the examination
powers of government agents in tax matters as there are in every other legal matter.
Fortunately, the Statutes at Large dispel any confusion about the limits that apply to
summonses under 26 USC 7602.

2. As this honorable court certainly knows, USC Title 26 is not the law. It is a
mere representation of certain of the Statutes at Large. It is prima facie evidence of the
law in those statutes.

3. Title 1, Section 204(a) explains the nature of the United States Code as
it relates to the law:

“(a) United States Code. — The matter set forth in the edition of the code of Laws
of the United States current at any time shall, together with the then current
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supplement, if any, establish prima facie the laws of the United States, general
and permanent in their nature, in force on the day preceding the commencement
of the session following the last session the legislation of which is included.:
Provided, however, that whenever titles of such Code shall have been enacted
into positive law the test thereof shall be legal evidence of the laws therein
contained, in all the courts of the United States, the several States, and the

Territories and insular possessions of the United States.”— 1 USC 204(a)
(Emphasis added in this and all following citations)

Title 26 has not been enacted into positive law:

“Of the 50 titles, only 23 have been enacted into positive (statutory) law. These

titlesare 1, 3,4, 5,9, 10, 11, 13, 14, 17, 18, 23, 28, 31, 32, 35, 36, 37, 38, 39, 44,

46, and 49. When a title of the code was enacted into positive law, the text of the

title became legal evidence of the law. Titles that have not been enacted into

positive law are only prima facie evidence of the law. In that case, the Statutes
at Large still govern.

United States Government Printing Office

4. The Supreme Court has often confirmed the following fundamental judicial
doctrine:

“When the words of a statute are unambiguous, the first canon of statutory

construction — that Courts must presume that a legislature says in a statute what

it means and means in a statute what it says there — is also the last, and judicial

inquiry is complete.” — Connecticut National Bank v. Germain, 503 US 249

(1992)

We can, therefore, disregard the misleading language of USC 26, 7602 and look to the
Statutes at Large for governing law in this case.

5. USC 26, 7602 derives from section 3173 of the Revised Statutes of 1873 as
amended in 1919 and re-enacted as the current law in the Revenue Act of 1926. That
section establishes two groups subject to the summons and examination authority of the
Secretary of the Treasury. The first is those who have been notified of an obligation to
file and have either refused or neglected to do so. This would include entities and

individuals who have not filed after the IRS has notified them that it has evidence that

they should.
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The second class subject to examination authority is that of people or entities

“«“

engaged in certain special business activities that are required to “...deliver a monthly or
other return of objects subject to tax...” Examples of members of this class would be
brewers, distillers, tobacco producers and bankers as specified in various related sections
such as 3307, 3337, 3338, 3414 and others. Should one of these special entities fail to
file the Secretary is empowered to summon them and their records.

“...And if any person, on being notified or required as aforesaid, [of an obligation

to file a return] shall refuse or neglect to render such list or return within the time

required as aforesaid, or whenever any person who is required to deliver a

monthly or other return of objects subject to tax [the second class of entity subject

to examination] fails to do so at the time required, or delivers any return which,

in the opinion of the collector, is erroneous, false or fraudulent, or contains any

undervaluation or understatement, or refuses to allow any regularly authorized

Government officer to examine the books of such person, firm, or corporation, it

shall be lawful for the collector to summon such person...” — Section 3173

Revised Statutes of 1873 (amended 1919)

The unambiguous language of this statute uses the words “any person” twice to indicate
two distinct groups subject to summons authority. The language also clearly indicates
that only members of the second group can be summoned both for failure to file a return
and/or to examine the return for accuracy. The first group may be summoned for failure
to file only, not for verification of the accuracy of any filed return.

This section of the Statutes at Large has been re-enacted in every major revenue
act since Abraham Lincoln was president. It is still the law today. It harmonizes the
federal taxing power and Constitutional limits on that power. Its precursor, section 93 of
the Revenue Act of 1862, expressed the same principles even more clearly,

unambiguously stating that a sworn return was the final, irrefutable word concerning the

filer’s tax liability:
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“Provided, that any party, in his or her own behalf, or as guardian or trustee, as
aforesaid, shall be permitted to declare, under oath or affirmation, the form and
manner of which shall be prescribed by the commissioner of Internal Revenue,
that he or she was not possessed of an income of six hundred dollars, liable to
be assessed according to the provisions of this act or... has been assessed
elsewhere... and shall thereupon be exempt from an income duty; or, if the list
or return of any party shall have been increased by the assistant assessor, in
manner as aforesaid, he or she may be permitted to declare, as aforesaid, the
amount of his or her annual income, or the amount held in trust, as aforesaid,
liable to be assessed, as aforesaid,_and the same so declared shall be received as
the sum upon which duties are to be assessed and collected.” — Section 93
Revenue Act of 1862

6. Lest the Court be concerned that the law has, in fact, been changed through the
action of its many re-codifications, we need look no further than the first compilation of
revenue law in 1939 for confirmation that it has not. The language of the 1939 Code was

refreshingly clear when compared with mutations of the modern code:

SEC. 3615. SUMMONS FROM COLLECTOR TO PRODUCE BOOKS AND

GIVE TESTIMONY.

(a) GENERAL AUTHORITY. — It shall be lawful for the collector, subject to the
provisions of this section to summon any person to appear before him and
produce books at a time and place named in the summons, and to give
testimony or answer interrogatories, under oath, respecting any objects or
income liable to tax or the returns thereof....

Then we are given the “...provisions of this section:”

(b) ACTS CREATING LIABILITY. — Such summons may be issued —

(1) REFUSAL OR NEGLECT TO COMPLY WITH NOTICE REQUIRING
RETURN. — If any person, on being notified or required as provided in section
3611, shall refuse or neglect to render such list or return within the time required,
or

(2) FAILURE TO RENDER RETURN ON TIME. — Whenever any person who is
required to deliver a monthly or other return of objects subject to tax fails to do
so at the time required, or

(3) ERRONEOUS, FALSE, OR FRAUDULENT RETURN. — Whenever any
person who is required to deliver a monthly or other return of objects subject to
tax delivers any return which, in the opinion of the collector, is erroneous, false,
or fraudulent, or contains any undervaluation or understatement, or

(4) REFUSAL TO PERMIT EXAMINATION OF BOOKS. — Whenever any
person who is required to deliver a monthly or other return of objects subject to
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tax refuses to allow any regularly authorized Government officer to examine his
books.

The language of the 1939 code maintains the distinctly old fashioned clarity of the
original revenue statutes. It tells us exactly who is subject to the examination powers of
the Secretary. The Preliminary Materials section of the current IRC indicates that section
7602 is a re-codification of section 3614, section 3615(a), (b) and (c) and section
3632(a)(1) of the IRC of 1939. The language of 7602 took its current form in 1954. The
Supreme Court confirmed that its meaning didn’t change:

“The legislative history of the code supports the conclusion that congress

intended to design a system with interrelated criminal and civil elements. Section

7602 derives, without change in meaning, from corresponding and similar

provisions in 3614, 3615, and 3654 of the 1939 Code.” — United States v LaSalle

National Bank, 437 U.S. 298 (1978) referencing H.R. Rep. No. 1337, 83" cong.,
2" Sess., A436 (1954); S. Rep. No 1622, 83" Cong., 2™ Sess., 617 (1954).

[Note: The Court’s reference to section 3654 is out of date with the current derivation table, but as
that section simply reflected the authority to summon “officers of internal revenue” it does not
bear upon our case. It has been replaced with 26 USC 7602(b) in the Tax Reform Act of 1982
which extends the summons power to investigations of IRS employee conduct.]

Nor has its meaning changed in any subsequent re-codification, although its
clarity has greatly diminished.
Conclusion

7. The clear language of the governing Statutes at Large, amplified by the 1939
USC, show exactly who is subject to the summons and examination authority of revenue
agents of the United States. Those people are:

(1) Persons or entities that have refused or neglected to file required returns upon

being notified of such a requirement as provided for by law.

(2) Persons or entities required to file monthly or other returns of objects subject

to tax.
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As is established by the evidence attached to this petition, Petitioners do not
belong to any of the classes subject to the summons and examination authority of
Respondent.

Prayer

Petitioners respectfully pray that this honorable court quash this summons, enjoin
the United States and its agents from further unlawful investigations into Petitioner’s
private affairs, order Respondent to make us whole for costs incurred in bringing this

petition before the court and grant such other relief as the court may deem just.

Respectfully submitted this day of ,20

AXXXXXX XXXXXXX
Attachments:
Summons

Affidavit of XXXXXXX XXXXXXX
Affidavit concerning business entities.

Petition to Quash Summons Page 7 of 7



