“If the trial court was without subject matter jurisdiction of defendant's case, his
conviction and sentence would be void ab initio.”

State v. Swiger, 125 Ohio.App.3d 456, (1998);
“[S]ubject-matter jurisdiction, because it involves a court’s power to hear a case, can
never be forfeited or waived. Consequently, defects in subject-matter jurisdiction require

correction regardless of whether the error was raised in district court.”

United States v. Cotton, 535 U.S. 625, 630 (2002).

BACKGROUND AND BRIEF STATEMENT OF THE ISSUES

Peter Hendrickson was held to trial in October of 2009 on charges that he had violated
the federal statutory provisions codified at 26 U.S.C. § 7206(1)." Mr. Hendrickson’s indictment
alleged various acts, but it contained no allegation that he was a person whose acts were or could
be within the scope of this statute, nor any language substantially (or even remotely) similar to
that of the charged offense statute in this respect. No evidence purporting to prove that Mr.
Hendrickson was within the class of actors subject to this statute has ever been presented or
alluded to throughout the course of proceedings in this case.

As will be shown below, there IS only a limited class of actors within the scope of 26
U.S.C. § 7206(1). Someone not within that class does not and cannot violate the provisions of the
statute regardless of the content of, or his belief about, any return, statement or other document
he makes and subscribes. Consequently, the indictment against Mr. Hendrickson failed to state
an offense and failed to invoke the Court’s jurisdiction. Further, since knowledge of an element
requiring proof by the government and consideration and determination by the triers of fact was

kept from both the Grand and petit juries, both the indictment and the trial verdict are invalid.

1 § 7206. Fraud and false statements

Any person who—
(1) Declaration under penalties of perjury
Willfully makes and subscribes any return, statement, or other document, which contains or is
verified by a written declaration that it is made under the penalties of perjury, and which he does
not believe to be true and correct as to every material matter;



The case against Mr. Hendrickson suffers from additional jurisdictional defects.
Whenever the United States or its agents come to the view that a filed return is incorrect (false)
the Secretary of the Treasury is required by statute to create and subscribe his own contrary
returns asserting what he believes to be correct, and thereby defining, articulating and verifying a
claim as to what is allegedly false and against which the allegedly errant filer can have offended,
pursuant to 26 U.S.C. § 6020(b). No such returns have been created.

By its decision not to contest Mr. Hendrickson’s returns the government has tacitly
agreed that Mr. Hendrickson’s returns are accurate and correct. Consequently the Court has been
without jurisdiction either due to the unmet statutory mandate or because no actual offense has
been meaningfully defined and alleged, or both.

Additionally, and as an independent issue, the government’s failure to produce the
contrary returns of its own required by 26 U.S.C. § 6020(b) when of the view that filed returns
are not accurate or correct constitutes evidence that its assertions in seeking the indictment and
throughout trial that it or the IRS is of a view contrary to what Mr. Hendrickson says on his
returns were deliberate falsehoods. These falsehoods meet this Circuit’s five-point test for

constituting a judgment-voiding fraud upon the court.

ARGUMENT
A. The Meaning Of “Person” In The Charges Against Mr. Hendrickson Is Limited; The
Indictment Against Him Made No Allegation Or Reference To Him As Such A
“Person”; No Evidence Appears In The Record That Mr. Hendrickson Is Such A
“Person’’; And The Court Therefore Has Never Had Jurisdiction.

1. The meaning of ‘“person’ relevant to the charges against Mr. Hendrickson is
limited to those in the class illustrated by the enumeration at 26 U.S.C. § 7343.

At 26 U.S.C. § 7343, a special definition of “person” is provided for purposes of Chapter

75, in which is found the offense charged in this case:



§ 7343. Definition of term “person”

The term “person” as used in this chapter includes an officer or employee of a
corporation, or a member or employee of a partnership, who as such officer, employee,
or member is under a duty to perform the act in respect of which the violation occurs.

This statute identifies by illustration a distinctly expressed subclass of particularly-situated
persons to whom the offense can apply, being anyone under a duty to make and subscribe federal
tax documents on behalf of another person.” Individuals within this subclass are thus
particularly-situated individuals distinguished from within the broad class “individual” given as a
generally-applicable meaning of “person” as laid out at 26 U.S.C. § 7701(a)(1):
§ 7701. Definitions
(a) When used in this title, where not otherwise distinctly expressed or manifestly
incompatible with the intent thereof—

(1) Person

The term “person” shall be construed to mean and include an individual, a trust,

estate, partnership, association, company or corporation.

The following diagram illustrates the relationship of the distinctly-expressed definition to

the more general one:
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2 The use of the term “includes” in § 7343 means that the subclass of particularly-situated individuals is not
confined to those enumerated. See 26 U.S.C. § 7701(c). The term expands relevant “personhood” to others not listed
but similarly-situated. The subclass remains a subclass, however-- no individual is a relevant “person” if not
particularly-situated as are those enumerated. Mobley v. CIR, 532 F.3d 491 (6™ Cir. 2008); Helvering v. Morgan’s,
Inc., 293 U.S. 121 (1934); Saginaw Bay Pipeline Co. v. United States, 338 F.3d 600 (6th Cir. 2003); Brigham v.
United States, 160 F.3d 759 (1st Cir. 1998); United States v. The Schooner Betsey and Charlotte, 8 U.S. 443 (1808),
Montello Salt Co. v. Utah, 221 U.S. 452 (1911).



Section 7343 must be construed as an override of § 7701(a)(1) under the express
provisions of 26 U.S.C. § 7701(a) itself. Under those provisions, the more general construction
of “person” (relevantly, “any individual) only applies “where not otherwise distinctly expressed
or manifestly incompatible with the intent” of the statutory structure. Where an alternative IS
distinctly expressed, and the general “any individual” construction IS manifestly incompatible
with the statutory structure, the alternative construction is dictated. Here, both standards are met.

Because those individuals within the subclass illustrated by § 7343 are already among the
class “person” in § 7701(a)(1) (“any individual”), and yet are distinguished from within that
class for purposes of the offense statute, § 7343 is unmistakably a distinctly-expressed

alternative (more restricted) definition:
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The term “person” as used in this chapte

Further, those within the class illustrated by § 7343 are only some of those within the
class of persons defined at § 7701(a)(1), and not all of those in that broader class (else § 7343

would be irrationally superfluous and redundant).’ Therefore Congress could only have intended

1t § 7343 individuals are NOT a subclass of § 7701(a)(1) “individuals”-- either due to being the whole of §
7701(a)(1) “individuals” or being outside some hidden meaning of that term-- then § 7701(a)(1) “individual” itself
cannot and does not mean “any individual”. This might shift the basis for the insufficiencies of the indictment, the
government’s evidentiary failures and the Court’s lack of jurisdiction, but it would mend none of them.



§ 7343 to distinguish a narrower subclass from among those in the broader class, for purposes of
the statutes in Chapter 75. It is manifestly incompatible with that intent to read the meaning of
“person” as used in Chapter 75 as not excluding the “any individual” meaning of § 7701(a)(1).

Further still, any variance from construing § 7343 as the sole definition applicable to the
offense statute would not only be in obvious conflict with the express terms of both § 7343 and §
7701(a), but would also be at odds with well-settled law. The U.S. Supreme Court has repeatedly
emphasized that courts should interpret statutes in such a way as to favor specific provisions over
general ones. Corley v. United States, 129 S.Ct. 1558, 1568 (2009). Accord Crawford Fitting
Co. v. J. T. Gibbons, Inc., 482 U.S. 437, 445 (1987); Kepner v. United States, 195 U.S. 100, 125
(1904) ("It is a well-settled principle of construction that specific terms covering the given
subject-matter will prevail over general language of the same or another statute which might
otherwise prove controlling"). The 6th Circuit expresses the same principle even more broadly:
“[W]e are not at liberty to put our gloss on the definition that Congress provided by looking to
the generally accepted meaning of the defined term.” Tenn. Prot. & Advocacy Inc. v. Wells, 371
F.3d 342 (6th Cir. 2004).

Nor can one provision prudently be read to create conflict or make another provision
superfluous. Corley, 129 S.Ct. at 1566, 1568; United States v. Menasche, 348 U.S. 528 (1955).

That “person” is relevantly limited as argued above is well-settled law. In Mueller v.
Nixon, 470 F.2d 1348 (6th Cir. 1972), the Sixth Circuit analyzes the meaning of "person" under
the language and structure of 26 U.S.C. § 6671(b), which is identical in all respects to that of §
7343. The Court recognizes that the special definition of "person" in the § 7343 language is the
only valid definition of the term. Its analysis is careful and detailed, and merits quotation at

length:



[A]ppellant also disputes whether he could legally be held to be such a person under Sec.
6671(b) of the Internal Revenue Code, and therefore liable under 26 U.S.C. Sec. 6672,
which contains this definition:

(b) Person defined.-The term "person", as used in this subchapter, includes an
officer or employee of a corporation, or a member or employee of a partnership,
who as such officer, employee, or member is under a duty to perform the act in
respect of which the violation occurs.

This language does not by its specific words apply to appellant Mueller. He clearly was
not an officer or employee of the corporation which owed these taxes. The government
concedes this but claims that under settled case law the courts have expanded this
definition to include someone who by a contract is given the full power of control
associated with the powers of a corporate officer. In this respect the government relies
upon Pacific National Insurance Co. v. United States, 422 F.2d 26 (9th Cir.), cert. denied,
398 U.S. 937,90 S.Ct. 1838, 26 L. Ed.2d 269 (1970), and United States v. Graham, 309
F.2d 210 (9th Cir. 1962). This court has dealt with this same statute (and cited the Pacific
National Insurance case) in Braden v. United States, 442 F.2d 342 (6th Cir. 1971). It does
not appear, however, that we have passed on the question of interpreting the statutory
definition of a "person" to include persons actually in control of a corporation, although
only as de facto officers.

The definition of "person" employed by Congress is not phrased in terms of exclusion.
The language, "The term 'person' . . . includes an officer or employee of a corporation, or
a member or employee of a partnership," is exemplary in nature. On this point we agree
with the following language of the Ninth Circuit:

The definition of "persons" in section 6671(b) indicates that the liability imposed
by section 6672 upon those other than the employer is not restricted to the classes
of persons specifically listed-officers or employees of corporations and members
or employees of partnerships. "[B]y use of the word 'include[s]' the definition
suggests a calculated indefiniteness with respect to the outer limits of the term"
defined. First National Bank In Plant City, Plant City, Florida v. Dickinson, 396
U.S. 122,90 S.Ct. 337, 24 L.Ed.2d 312 (1969). As we said in United States v.
Graham, 309 F.2d 210, 212 (9th Cir. 1962): "The term 'person' does include
officer and employee, but certainly does not exclude all others. Its scope is
illustrated rather than qualified by the specified examples." Pacific National
Insurance Co. v. United States, supra 422 F.2d at 30. (Footnotes omitted.)

Mueller v. Nixon, 470 F.2d 1348 (6th Cir. 1972)
The Court finds Mueller to be a "person" solely because his particular situation placed
him within the class illustrated by the enumerated list in the special "person" definition. The

Mueller Court plainly holds that the language in § 7343 provides the discrete and comprehensive



meaning of the term “person”, explicitly endorsing the Ninth Circuit position that “[The] scope

[of the term “‘person’’] is illustrated ... by the specified examples [in §8§ 6671(b) or 7343],” and

independently declaring that “The language [of the two statutes] is exemplary in nature.”
(Emphasis added.) Neither of these statements (nor the analyses in which they appear) would
make any sense if relevant “persons” were simply anyone from among the “any individual” class
of § 7701(a). Were relevant “persons” simply (or possibly) anyone from among the ‘“any
individuals” of § 7701(a), neither the “scope” of §§ 6671(b) or 7343, nor the “exemplary” nature
of the sections would be of any interest or meaning in these cases or any others (and neither of
these sections would exist in the first place).

In 1999, the Third Circuit applies the same careful and rational respect for the plain
words of the law to §7343 directly. The Court faced a challenge by defendant Thayer to his
qualification as a "person” subject to a Chapter 75 charge in United States v. Thayer, 201 F.3d
214 (3rd Cir. 1999). After discussing the Supreme Court's reasoning in applying the identical
definition of "person" found in 26 U.S.C. § 6671(b) in Slodov v. United States, 436 U.S. 238
(1978), the Court concludes:

[Flor purposes of [26 U.S.C.] § 7202, the term "person" is defined by identical language.

See .R.C. § 7343 ("The term 'person' as used in this chapter [I.LR.C. ch. 75, encompassing

§§ 7201-44] includes an officer or employee of a corporation, or a member or employee

of a partnership, who, as such officer, employee, or member is under a duty to perform

the act in respect of which the violation occurs."). Therefore, Thayer, as the president and

majority owner of MIS and ELOP, was properly charged and convicted as a "person"
under § 7202."

United States v. Thayer, 201 F.3d 214 (3rd Cir. 1999) (emphasis added).

There appears to be no case law whatever in conflict with the conclusion that the
language of § 7343 is the exclusive and limiting definition of “person” relevant to Chapter 75
and therefore to the charges in Mr. Hendrickson’s case. Faced with the challenge to report on any

such contrary case law in response to Mr. Hendrickson’s pre-trial motion on this issue, the



government was unable to do so, citing instead to inapposite cases in which the “person” subject
sometimes doesn’t even appear at all, or if it does, is addressed out of the context of the issue
presented here and with no analysis whatever.

In fact, one of the cases cited by the government, United States v. Condo, 741 F.2d 238
(9th Cir. 1984), not only fails to support the effort to find language of any kind contrary to Mr.
Hendrickson’s position but actually supports Mr. Hendrickson’s argument, instead. The Condo
Court's comments related to Condo's "person” argument reads as follows:

[Condo's] assertion that 26 U.S.C. §7343 only applies to business entities and their

employees ignores the word "includes" in the statute delineating the class of persons

liable. The word "includes" expands, not limits, the definition of "persons" to these
entities.

United States v. Condo, 741 F.2d 238 (9th Cir. 1984) (emphasis added).

At first glance, this two-sentence disposal appears to adopt the fallacy of §7343 being a
"supplement" of an (unidentified) external definition. However, aside from the fact that a fallacy
remains a fallacy even had the Condo Court embraced it, the Court does not, in fact, do so. On
the contrary, the Court's use of the term "delineating" makes clear that it recognizes the
definition at §7343 as the exclusive definition of "person" for purposes of Chapter 75.
"Delineating the class of persons liable" does not mean "supplementing" or "expanding" some
other class or definition, it means "establishing or identifying the class."

Consequently, even the awkward expression that follows the plain acknowledgement of
§7343 as being THE definition of "persons" as the term is used in Chapter 75 — just as Congress
says it is — must be seen as merely a hastily-rendered, mildly confused reference to the "limited
expansion” effect of "includes" (the “calculated indefiniteness” alluded to by the Ninth Circuit in
Pacific National Insurance Co. v. United States), which allows the class delineated in § 7343 to

be expanded to things not listed but which share the characteristics of those enumerated. Further,



the Condo court was in no way responding to a coherent argument concerning § 7343 in any
event. As the Court describes Condo’s argument on this subject: “He asserts that the sixteenth
amendment only allows taxing income from "sources" (entities and monopolies created by law),
not persons.”

In short, like all the others cited by the government in its vain effort to muster a challenge
to Mr. Hendrickson’s position from any quarter, the Condo ruling DOESN'T support a reading of
the “person” provision contrary to Mr. Hendrickson's. Instead, it is irrelevant to the substance of
Mr. Hendrickson’s argument generally; contains no analysis whatever; and what little it DOES
say on the subject supports Mr. Hendrickson’s position, just as does the language in the law and
all precedential case-law in which the matter is given direct and meaningful consideration.

2. In light of the foregoing, the Court has always lacked jurisdiction in this case,
and must vacate Mr. Hendrickson’s conviction and dismiss the charges.

“We determine whether a district court had subject matter jurisdiction in a criminal case

by looking at the indictment or information. “To confer subject matter jurisdiction upon a

federal court, an indictment need [] charge a defendant with an offense against the

United States in language similar to that used by the relevant statute.” United States

v. Jacquez-Beltran, 326 F.3d 661, 662 n.1 (5th Cir. 2003).”

United States v. Scruggs, No. 11-60564 (5th Cir. 2012).

The indictment against Mr. Hendrickson contains no reference or allegation whatsoever
to his being a “person” relevant to the charges brought, nor contains any language remotely
similar to that of the charging statute in this respect. Indeed, the charging statute is not quoted at
all, and neither the common word nor the legal term “person” makes any appearance in the
indictment. See docket #3.

Nor was relevant “personhood” alleged by reference or otherwise. In pre-trial

proceedings in which Mr. Hendrickson challenged the indictment on this point, the government

and trial court argued that particular “personhood” was irrelevant to the charges, thereby
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