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IN THE UNITED STATES DISTRICT COURT 

FOR THE ________ DISTRICT OF _________ 

 

 

__________________________, : 

      : 

   Plaintiff,  : 

      : 

  v.    : Case No. _____________ 

      : Judge ________________ 

_________________________,  : 

      :    

   Defendant.  : 

 

 

MOTION IN LIMINE TO BAR CERTAIN NON-BUSINESS-RECORD 

HEARSAY 

 

_______________ respectfully asks the Court to exclude from presentation 

in trial any "information returns" documents, such as Forms W-2 and 1099, other 

than by the creator whose testimony appears thereon, under oath and available for 

questioning. _______________ also asks the Court to exclude other materials 

based on the content of such documents, unless and until the "information returns" 

have been properly admitted as outlined above. 

"Information returns" are often mistakenly described as "business records", 

and mistakenly allowed into evidence as such without testimony. However, these 

forms are actually conclusory and testimonial declarations. This conclusory and 

testimonial character is manifest in the fact that these forms are transmitted to the 

government with a declaration by the creator taking personal responsibility, under 
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penalties of perjury, for the conclusions that the reported amounts are of "wages" 

as defined at 26 U.S.C. §§ 3121(a) and/or 3401(a) and therefore proper to list on a 

Form W-2, or of "self-employment income" as defined at 26 U.S.C. §§ 1401 and 

1402, and/or paid in the course of the payer's "trade of business" as defined at 26 

U.S.C. § 7701(a)(26) and proper to list on a Form 1099-MISC. 

The content of these "information returns", being conclusory and 

testimonial, based on facts purportedly known to the creators of the forms but not 

in evidence, and offering no valid self-certification as to the competence or 

truthfulness of the creator, is thus outside the range of "hearsay exceptions" under 

Rule 803 and directly implicates the Sixth Amendment's Confrontation Clause. 

These forms and their content, and any documents or other evidence based thereon, 

should be barred from admission unless and until the forms are introduced by their 

creators, under oath and available for examination. _______________ respectfully 

Moves the Court to so order. 

Concurrence was sought from the attorneys for the United States and was 

refused. 

 

________________________________________ 
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ARGUMENT 

 

"Information returns" documents, such as Forms W-2 and 1099 are often 

mistakenly described as "business records", and mistakenly allowed into evidence 

as such without testimony. But although some of the content of these forms may be 

drawn from records kept in the normal course of business, other content on the 

forms is not. Further, even that which is drawn from actual "business records" 

appears on the forms entirely as part of an expressly conclusory and testimonial 

declaration. 

The conclusory and testimonial character of "information returns" is 

manifest in the fact that these forms are required to be transmitted to the 

government accompanied by a creator's declaration taking sworn personal 

responsibility for the conclusions that the amounts listed thereon meet the legal and 

factual criteria controlling whether any amount actually relates to a taxable activity 

and ought to be listed on such a form (see EXHIBITS 1 & 2). For instance, listing 

an amount on a W-2 reflects a conclusion that the amount is of "wages" as defined 

at 26 U.S.C. §§ 3121(a) and/or 3401(a). What is to be listed on the form, according 

to the relevant portion of the statute controlling its use, comprises: 

(1) the name of such person,  

(2) the name of the employee (and his social security account number if 

wages as defined in section 3121(a) have been paid),  

(3) the total amount of wages as defined in section 3401(a),  

(4) the total amount deducted and withheld as tax under section 3402,  
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(5) the total amount of wages as defined in section 3121(a),  

(6) the total amount deducted and withheld as tax under section 3101,  

26 U.S.C. § 6051(a) (emphasis added) 

 

Amounts to be listed on Forms 1099-MISC are similarly specialized and reflective 

of the creator's conclusions concerning mixed relevant elements of law and fact 

dictated by provisions at 26 U.S.C. §§ 1401, 1402, and 7701(a)(26).  

"Information returns" are not "records" at all, "business" or otherwise. These 

forms are testimonial, outside the range of "hearsay exceptions" under Rule 803. 

As is said by the Federal Rules of Evidence Advisory Committee discussing the 

meaning of Rule 803(6): 

"In Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct. 477, 87 L.Ed. 645 (1943), 

exclusion of an accident report made by the since deceased engineer, offered 

by defendant railroad trustees in a grade crossing collision case, was upheld. 

The report was not “in the regular course of business,” not a record of the 

systematic conduct of the business as a business, said the Court. The report 

was prepared for use in litigating, not railroading." 

 

 Just so, forms W-2 and 1099 are not made "for railroading". Instead, they are 

made for submission to governments for use as testimonial declarations in legal 

proceedings by which tax liabilities will be determined. They are often created, as 

in this case, by private-sector companies which do not ever complete government 

forms of any variety "in the normal course of their business". 

Further, the courts have consistently held that mere "information returns" 

such as W-2s and 1099s are insufficient without supporting evidence: 
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"Defendants are correct that the 1099s, on their own, do not create tax 

liability. Form 1099 is an informational return, filed by a third party to the 

relationship between the IRS and the taxpayer, which reports income as that 

third party believes it to be. The Internal Revenue Code makes it clear that a 

Form 1099 is not the final word on what a taxpayer's taxable income is. As 

provided in 26 U.S.C. § 6201(d): 

"In any court proceeding, if a taxpayer asserts a reasonable dispute with 

respect to any item reported on an information return ... by a third party ... 

the [IRS] shall bear have [sic] the burden of producing reasonable and 

probative information concerning such deficiency in addition to such 

information return." 

The Tax Court has held that a Form 1099 is insufficient, on its own, to 

establish a taxpayer's taxable income. See Estate of Gryder v. 

Commissioner, T.C. Memo. 1993-141, 1993 WL 97427, 65 T.C.M. (CCH) 

2298, T.C.M. (RIA) 93,141 (1993), citing Portillo v. Commissioner, 932 

F.2d 1128 (5th Cir.1991). See also Portillo v. Commissioner, 988 F.2d 27, 

29 (5th Cir. 1993) (a Form 1099 is "insufficient to form a rational foundation 

for the tax assessment against the [taxpayers in this case]."). Thus, while a 

Form 1099 can serve as the basis for the inception of an IRS investigation, it 

cannot and does not, on its own, create tax liability or establish how much 

income the taxpayer actually received." 

Daines v. Alcatel, S.A., 105 F.Supp.2d 1153, 1155 E.D. Washington, 2000 

 

"That which is not in fact the taxpayer's income cannot be made such by 

calling it income." 

Hoeper v. Tax Comm'n of Wis., 284 US 206, 215 (1931)  

 

Also see Mason v. Barnhart, 406 F.3d 962 (8th Cir., 2005); Rendall v. CIR, 535 

F.3d 1221 (10th Circ., 2008) and cases cited; and Perez v. CIR, T.C. Summary 

Opinion 2009-94. 

Further still, being explicitly testimonial statements of belief sworn under 

penalties of perjury by way of the W-3 and/or 1096 verification forms under the 

mantle of which they are submitted to the government, forms W-2 and 1099 
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directly implicate the Sixth Amendment's Confrontation Clause and the doctrine 

laid down by the United States Supreme Court in a consistent series of rulings 

from Crawford v. Washington, 541 U.S. 36 (2004) through at least Bullconning v. 

New Mexico, 131 S.Ct. 2705 (2011). These rulings uphold the  requirement of an 

opportunity of confrontation by an accused pursuant to the Sixth Amendment. 

In one of these rulings, for instance-- Melendez-Diaz v. Massachusetts, 129 

S.Ct. 2527 (2009)-- a conviction for distributing cocaine was overturned by the 

Supreme Court because a document was submitted to the jury as evidence that the 

defendant possessed cocaine without the person responsible for that conclusion 

being made available to be questioned by the defendant and possibly proven 

wrong, dishonest, misrepresented or misunderstood. It is just as much a violation 

of the Confrontation Clause to allow Forms W-2 and/or 1099 to be submitted as 

evidence that a Defendant received what qualifies as "wages" as defined at 3401(a) 

or 3121(a) of Title 26, or "non-employee compensation" paid in the course of a 

"trade or business"-- or as evidence of a payer's conclusion to that effect, or of  the 

correctness, competence and honesty of such a conclusion-- without the declarant 

being made available for challenge on the witness stand. 

CONCLUSION 

 

Forms W-2 and/or 1099 simply do not constitute evidence that anyone 

received what qualifies as "wages" as defined at 3401(a) or 3121(a) of Title 26, or 
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"non-employee compensation" paid in the course of a "trade or business"-- or as 

evidence of a payer's conclusion to that effect, or of the correctness, competence 

and honesty of such a conclusion or assertion-- without the declarant being made 

available for challenge on the witness stand. 

"Information returns" should not be admitted into evidence except by the 

person whose testimony appears thereon, under oath and available to be questioned 

as to the factual basis and reasoning that led to any given amount being listed, and 

as to other explicit and implicit assertions or allegations expressed by the use of the 

form and the content entered thereon. Otherwise the danger exists that the 

appearance of amounts on such forms will be presumed to be evidence of the 

payment of tax-relevant "wages", "self-employment income", "non-employee 

compensation" or the like. Documents, testimony or other material based on 

"information returns" should be barred unless and until the returns themselves have 

been properly admitted, for the same reason. _______________ Moves the Court 

to so order. 

 

Respectfully submitted this __th day of ____, 201_ 

________________________________________ 

 

Attachments 

Exhibit 1: Form W-3 Transmittal of Wage and Tax Statement 

Exhibit 2: Annual Summary and Transmittal of U.S. Information Returns
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EXHIBIT 1 

Form W-3 Transmittal of Wage and tax Statements 
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EXHIBIT 2 

Form 1096 Annual Summary and Transmittal of U.S. Information Returns 
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